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In the Matter of

Dole for President, Inc. and Robert J. Dole,
as treasurer; Dole/Kemp '96, Inc., and
Robert J. Dole, as treasurer; Republican
National Comnaitice and Alec Pottevint, as
treasurer; Senator Robernt 1. Dole

MURs $55% and 4671

T e et egr Sus

The Clintor/Gore '96 Primary Committee, Inc.
and Joan Pollitl, as treasurer; The Democratic
National Comrnittee, and Carl Pensky, as
treasurer; President William J. Clinton; and
Harold M. Ickes, Esquire

MUR STIZ

et me g ou”

The Clintor/Gore ‘96 Pnmary Committes, Inc.
and Joan Polliit, as treasurer; the Democratic
National Committee, and Carol Pensky, as
treasurer; President William J. Clinton; Vice
President Albert Gore, Jr.; and Chinton/Gore
96 General Comumittee, Inc., and Joan Pollis.
as treasurer

MRS 3407 sand 3583

e e e ot e oy’ Cwmer

STATEMENT OF REASONS

VICE CHAIRMAN DANNY L. McDONALD

The central issue deliberated in the abowve-cited matters involved vanous
advertisements produced, distributed, aired and paid for by the Republican National
Committee {(RNC) and the Democratic Nationza! Committee {D2NC) dunmg the 1956
presidential eiection cycle. Specifically at issuc was whether these national party
committees had improperly coordinated the ads in question with thewr presumpitive
presidential nominees and, by doing so, made excessive in-kind contributions to these
candidates using prohibited non-federal funds :n violation of the Federal Election
Campaign Act ("the Act”). The General Counsel's recommendations to the Commussion
were 10 find reason to believe violations of the Act occurred and to pursue enfircoment
actions in these matters.

Ik

The history of these matters at the Commission is long, fragmented and confusing
involving various externally-generated complaints, internally-generated statutory auds
matters, and essentially two separate and distinct Comnmissions. My esteemend colleague,




Commissionel’ Scott E. Thomas, has recounted this tortured history masterfully in bis
Statement of Reasons issued on May 25, 2000. See Statement of Reasens of
Commissioner Scott E. Thomas for MURSs 4553 and 4671, 4713, 4407 and 4548 ar 2-3
As such, this statement merely summanizes the essential information.

Initially, I joined my colleagues in voting unanimously to approve reason-to-
believe findings in these matters on February 10, 1998." My votes were based on the
underlying law and the Commission’s deliberations in Advisory Opinions 1983.1 & and
1985-14%. The then-Commission voted to pursue enforcement actions for possible
violations of the Act against the Democratic and Republican parties and the Clinton Gore
and the Dole/Kemp campaigns for giving and accepling excessive contributions through
so-called issue ads.

During the intervening time between my initial and most recent votes in these
matters, however, circumstances at the Commusston changed substantially. Frest and
foremost, the composition of the Commission changed wien three new rommissioners
joined the FEC in the fall of 1998. Next, there were significant developments regarding
the two legal standards upon which the ongina! findings were based. On June 23, 1999,
four Commissioners, Elliott, Mason, Sandstrom and Wold, issued a Statement of Reasons
objecting to the use of the shorthand reference “electioneenng message™ contained m
Advisory Opinion 1985-14, Fed. Elec. Camp. Fin. Guide (CCH Transfer Bindler), ¢ 9819
at 11,185, and noting that the “electioneening message” phrase never appeared at all in
Advisory Opinion 1984-15, Fed. Elec. Camp. Fin. Guide (CCH Transicr Binder), %
5766.% Their Statement of Reasons disavowed the use of “electioneering message” as a
legal standard for determining whether 2 communication was ereaied “for the purpose of
influencing” a federal election but provided no guidance as to what test or tests should be
used instead.® Further, on August 2, 1999, the United States District Court for the
District of Columbia issued its opinion in Federal Election Commission v. The Christian
Coalition, 52 F. Supp.2d 45 (D.D.C 1999). It suggested a definition of voordination far

' With respect 1o MURSs 4553, 4671, 4207 and 4534, I voted to find reason-to-beheve that the natioma!
parties made, and the Clinton and Dole campaigns recervad. in-kind contnbstions m vielzhan of the Acr

% Fed. Elec. Camp. Fin. Guide (CCH Transfer Binder), € 5766,
? Fed. Elec. Camp. Fin. Guide (CCH Transfer Binder), € 5819 at 11,185

* Statement of Reasons of Vice Chairman Wold and Conumusstoncrs Ellrort, Mason. and Sandstrom O the
Audits of “Dole for Presidemt Comrmutiee, Inc.” (Primuiry). "Chnton-Gore "96 Primary Comnutier, Inc.”
“Dole/Kemp 26, Inc.” (General}, “Dole ' Kemp "96 Comphance Commuttee, Inc.” {General), “Chaton Gore
'96 General Conenittee, Inc.,” and “"Chinton’Gore "96 General Election Legal and Compiance Fund." at 1.
footnote 2.

* My colleagucs did not purport to supersede Advisory Opans 1985-14 and 1983-15, but instead
disagreed with the phrasing of the legal analysis contained in the two opimors. See Htatenent for the
Record in Auiits of 1996 Clinton/Gore and Dole/Kenp Campaigns of Chatrman Scout E. Thomas and
myselfat 5.




different than currently found in the statute or Commission regulations. On September
22, 1999, the same four Commissioners decidid not to appeal that decision.

Finally, two rulemakings are underway in vartous pending stages at the
Commission that potentially impact these circumstances: (1) the “Coordination™
rulemaking seeks to devise a legai standard or standards for addressing coordmation
dealing with party and non-party committees; and (2) the “Soft-Money™ rulemaking sezks
to develop standards governing the raising and spending of soft money by national party
committees. All of these developments created confusion at the Commission and
rendered what previously was relatively well-settied law into unsettied legal tests and
standards unsuitable to base reason-to-believe findings upon in these matters.

On January [ 1, 2000, the General Counsel submitted First General Counsel’s
Reports regarding MUR 4969 (Dole), MUR 4713 and MUR 4970 ¢(Clinion) to the
Commission for consideration. The Commission did not approve the General Counsel's
recommendations regarding party issue ads and split 3-3 as to the 1996 ads, with
Commissioners Mason, Thomas and Wold supporting the reason-io-believe
recommendations in the Dole and Clinton matters, while Commissioners Elfiote.
Sandstrom and myself opposed.” Accordingly, these vetes did not reflect a split along

party lines.

¢ Statement of Reasons of Commissioner Scotn E. Thomas for MURSs 4553 and $671, 4713, 4457 and 4543
at 4 (“Because the compesition of the Commission had changed. the General Counse! made fresh “rezson-
io-believe™ recommendations, rather than “probable cause to beheve™ reconumendanions based on the earler
unanimous findings.”™).

? Specifically, with respect to MUR 4969 regarding the 1996 adverusements, the Cormmussion spht 3-3 en
whether to find reason to believe the RNC violated 2 US.C. § 441alai2){ A) by makusg excessive
contributions; 2 U.S.C. §441b(a} and 11 C.F.R. § 102.5(b) by irnproperiv using profubred comtnbunoms:
and 2 U.S.C. §434(bK4) by improper reporting. The Commuission split 1-3 on whether there was reason @
believe the Dole Committee violated 2 U.S.C. § 431200 by knowingly accepting excessive conmbutions, I
U.S.C. § 441b(a) by knowingly sccepting prohibited contributions: 2 U.5.C. §§ &3ladhn Lok and 3120,
and 26 U.S.C. § 3035(a) by exceeding the overall expendrture mutanon; and 2 U5 .C §§ 43804 2wl and
434(b}4), and 11 C.F.R. §§ 104.13(a)(!) and 103.13{2)}2) by improper reporting.  The Comwnmssion also
split 3-3 on whether Senator Dole violated 2 U.S.C § 331201} by knowsngly acespung encsssive
contributions; 2 U.S.C. § 441b{a} by knowingly zcceplng prehibited conmbunons, and 213 C 45
441a(b)(1){A) and 441a(f), and 26 U.S.C. § 9035{a) by exceeding the overall expenditure hnntation

Similarly, with respect to the 1996 adverisements, the Cormansssion split 3-3 on whether to find reason to
believe the DNC violated 2 US.C. § a41a(a} 2} A) for making excessive contibunons, I U.8S.C §481beay
and 11 CF.R. § 102.5(b) for improperly using profubued contnbutions; and 2 US ¢ 343%byd for
impraper veporting. With respect to the Primary Commulize, the Comwmssion split 3-3 on whether there was
reason to believe the Commettee violated 2 U.S.C. § 441a(f) for knowingly acceprong sxoossve
contributions; 2 U.5.C. § 441b{a) for know:ngiy aceepuing probibited conttibuuons, 2 U5 0 §
441a(b){1}(A) and 441ta(f), and 26 U.S.C § 9035ta) for exceeding the gverall expenditure hrmtaton. and J
US.C. §§ 434bY2NC) and 434ib)(4), and 11 CF.R. 5§ 1037 HaK 1 and 103 [Mau ) for umpropar
reporing. The Commission aiso spli 3-3 on whether President Clinton violated T U S € § S81a08) door
knowingly accepuing excessive contfibutions; 2 U.S.C § 441b(a) for knowingly accepting protubired
contributions; and 2 U.S3.C. §§ 441a{b)(1}(A) and 341a(f), amt 26 LS. § 8G35{38 lor exceeding the
overall expenditure limitation.
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As the record indicates, I did not vote to approve the Office of the General
Counsel’s recommendations regarding the panty issue ads. My disagresment with the
General Counsel and some of my colleagues was based on two factors: the unsetied state
of the law and the apparent inconsistent application of the {aw goverming whether the ads
were made “‘for the purpose of influencing™ an election and whether those ads were
improperly coordinated.

First, because recent Commission actions hurled the relatively well-settled aw
govemning advertisements into disarray, there appears (o be no discermible leyal standard
on which to base a reason-tu-believe finding in these matters. Second, imconmstens
application of the law by some of my colleagues on the other side has beft the:
Commission vulnerable to a charge of arbitrary enforcement if 1t were (o procesd on cages
like these. As a result, the regulated commumity t5 feft with hule, if anvy, wdea 20 to what
standard the Commission will apply in reviewing their activity. Given the unsetiled
nature of the law combined with the inconsistent application of the law_ | denlimed 10 feed
violations eccurred in these matters.

v

i I understand and appreciate the criticism of my colleague, Commussinner Scent E.
‘ Thomas. He appropriately notes I have always joined the affirming Commssioners
supporting reason-to-believe findings for similar party ads coordinated and snade “for the
purpose of influencing” an clection. See Statement of Reasons of Commussioner Scor E
Thomas for MURSs 4553 and 4671, 4713, 4407 and 3543 at 17, Likewise. [ agree my
votes rejecting the Gereral Counsel’s recomumendations, m part, were basad on nry vigw
the law has been confused and subsequentiy applied inconsistentiv by mv collcagues on
the other side of the aisle.® /4 at 17.

The Statement of Reasons issued by Commissianer Thormas carrsctiyv sty farthy
the specific legal and factual details of one of the most cgrepous examplies. i MYV vigw .
of the inconsistent application of law. In MUR 4378, Commissioners Mason and Wald
refused to find vielations against the National Republican Senatorial Cormanttee and the
Repubiicar: senate campaign of Montanans for Rehhery based on the thenry the wecalled
1ssue ads aived during 1996 were for lobbyving purposes. On the other hand. the same tra

However, with respect to the 1995 party advertiserments. the Cormmussinn faled to spppres e dur Caeneral
Counsel’s reqson-to-believe recommendations on the above statutary vislations by ¥ 2.8 wany wil
Corrmissioners Mason and Wold supperting the findings snd Conwmimeoners Elhon. Sandoreom, D

and myself opposed.

® Because nxy Republican colleaguss routinely oppose makiny reasoa-to-beheve findng s tese mamers,
the Commussion has sphit munerous times on whether advemisernsonts constimle b kvl conmbutines T
national party commitiees to the presidental commutices or o spenfic candadimy  Whowe Ceserarims gyl
votes send mixed and confusing messages o the repuiared cornmumty regardunyg the enforcrabulery of tew
matters.




Commissioness supported finding violations for similar ads sired in 1999 amd 1996 by the
DNC and the RNC and the Clinton/Gore campuiign and the DoleKemp campage  Thes
said at the table that the degree of coordination in the Dole and Chrvors M1 s wan much
greater than in prior examples.

V.

Given the unsettied nature of the law and the apparent inconsisten sppleatuon of
the law governing whether ads are made “for the purpose of fluencing™ an electn 2xd
improperly coordinated, I respectfully, and comectly, declined (o find that reason-to-
believe viclations of the Act occurred in these matters.
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Date Dianny L. picDonaid
Vice-Chairrmsan




